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STATEMENT OF THE | SSUES

Petitioner University of Florida seeks to term nate
Respondent, pursuant to Rules 6Cl-1.007, 6C1-1.008, 6Cl-7.018,
and 6Cl1-7.048, Florida Adm nistrative Code, for conduct alleged
as foll ows:

(a) Abusing the faculty nmenber-student relationship;

(b) Fostering, by exanple, an environnment in which
substance abuse is pronoted to students whom Respondent
supervi ses;

(c) Creating a hostile |earning environnent; and

(d) Retaliation in the course of a sexual harassnent
i nvestigation.

PRELI M NARY STATEMENT

Respondent was enpl oyed as a non-permanent Assi st ant
Prof essor at Petitioner University of Florida (UF). On July 23,
2001, a conplaint of sexual harassnment was filed with UF agai nst
Respondent. On August 27, 2001, UF concluded its investigation,
whi ch expanded the original charges. On August 28, 2001,
Respondent issued a Notice of Proposed Dismissal. On
Septenber 18, 2001, a Predeterm nation Meeting was held at
Respondent's request. UF subsequently issued its Cctober 8,
2001, decision to dism ss Respondent, effective October 10, 2001.
This cause was referred, under contract, to the Division of

Adm ni strative Hearings on or about Novenber 2, 2001.



A di sput ed-fact hearing was convened on January 28-29, 2002.
Petitioner presented the oral testinony of WIIliam Fl em ng,
Alicia Pearce, Katherine More, Joel Carlin, and Dr. Richard
Jones. Petitioner had Exhibits P-1 through 12 and P-15 admtted
in evidence. P-12 is the deposition of Dr. WIIiamLindberg.
Respondent presented the oral testinony of Anna Bass and
testified on his own behalf. Exhibits R-1 through 7 and R-10
were admtted in evidence. The Joint Prehearing Stipulation was
al so adnitted in evidence as Joint Exhibit A‘*

A Transcript was filed on March 4, 2002. Proposed
Recommended Orders were due on March 19, 2002. Petitioner tinely
filed its proposal but agreed that Respondent could file his
proposal on or before March 26, 2002. That agreenment was
ratified by an Order entered March 22, 2002. Respondent filed
its proposal tinely under that Oder, but also filed a
reorgani zed proposal on May 10, 2002.2 The latter has not been
considered. The parties' tinely proposals have been consi der ed.

FI NDI NGS OF FACTS

1. In order to resolve the legal issues herein, it is not
necessary to relate all the evidence taken, to relate the
stipulated facts verbatim or to record the entire sequence of
events and all the opinions various w tnesses expressed of one
anot her. Accordingly, and in accord with Section 120.57(1),

Florida Statutes, only material findings of fact have been made.?®



In doing so, effort has been nade to reconcile the w tnesses’
respective testinony so that all w tnesses may be found to speak
the truth, but where conflicts existed, the credibility issue has

been resolved on the characteristics listed in Standard Jury

| nstruction, (Civil) 2.2b.%

2. Respondent was initially hired at UF on July 17, 1992,
in a non-permanent position as a Research Scientist, at its main
canmpus in Gainesville, Florida.

3. Beginning April 1, 1997, and at all tines material,
Respondent was enpl oyed on the main canpus as a non-per manent
Assi stant Professor in the Institute of Food and Agriculture
Sci ences (I FAS), Departnent of Fisheries and Aquatic Sciences, at
UF. As such, Respondent was assigned teaching, research, and
extension duties that include teaching undergraduate and graduate
courses and nmentoring students. Respondent did not hold tenure,
but was in a tenure-earning status for nine years.

4. Respondent is an ichthyol ogi st and was enpl oyed in the
speci ali zed acadenic field of wildlife conservation genetics,
within a limted professional comunity conprised of only
approxi mately 100 professionals in the United States.

5. Students, graduate students, and col | eagues of
Respondent understand that this is a tight-knit professional
community and that Dr. Robert Chapman of the University of

Charl eston, South Carolina, is part of that "elite 100." As wth



any profession, networking is inmportant to students' career
pat hs.

6. Anna Bass was never a UF student or a student of
Respondent. However, she was directly enployed by UF from March
1995 to the summer of 2000, as Respondent's |ab nanager. She
wor ked for Respondent el sewhere prior to that period and has
known hi m since approximately 1992 or 1993.

7. As Assistant Professor, Respondent served as the Mjor
Prof essor and Thesis Comm ttee Advisor for UF graduate students
Joel Carlin, Alicia Pearce, and Luiz Rocha.

8. Currently, and at all tinmes material, Joel Carlin was
enrolled as an | FAS graduate student at UF. Alicia Pearce
graduated fromthe UFI1FAS programin My 2001.

9. Katherine More was never Respondent's student and never
attended UF. However, Respondent had been on Ms. Mbore's
graduat e thesis conmittee when she was a student at the
University of Charleston. She graduated fromthat university
approxi mately 1998-1999. M. Moore has been enpl oyed as a
bi ol ogi st at the National Ocean Service in Charleston, South
Carolina, since 1990.

10. The student-professor relationship is based on nutual
trust and respect, with the student's best interest at heart, for

ei t her undergraduate or graduate students.



11. As mmjor professor and chair of thesis commttees,
Respondent has substantial power over the career paths of
graduate students he has advised. WMjor professors are expected
to serve as nentors to their students, providing guidance and
acting as professional role nodels to assist and nold judgnent.
They are relied upon by students and forner students for future
educational, job, and research grant references. The graduate
student -maj or professor rel ationship persists beyond graduation
and often endures for a life-tinme. G aduates often continue
original research in cooperation with their nmentors and co-aut hor
prof essional research articles with them G aduates frequently
seek the counsel of their nentors for inportant professional
post - gr aduat e deci si ons.

12. Anong his students and col | eagues, Respondent has a
reputation for partying. H s liquor of choice is tequila. He
has held what are called "late night |ab sessions”" with his
graduate students in off-canpus Gainesville nusic clubs and bars.
St udent attendance at these "late night | ab sessions" are not
required, but it is understood they can be hel pful for building
both rapport and a career. Respondent also entertains, as do
ot her professors, by serving food and al cohol in his honme, so
that students may neet and network with visiting speakers/
col |l eagues in their chosen field(s). During a party hosted by

Respondent at his honme in May of 1997, he served and consuned



beer and tequila in the presence of adult |FAS students. He
becane inebriated at that party. Respondent, M. Carlin, and a
visiting scientist, net at a nusic club in Gainesville and drank
al cohol together on one occasion. |In early June 2001, Respondent
attended an informal going-away party for the sane coll eague at a
Gai nesville restaurant with M. Carlin and M. Carlin's
undergraduate girlfriend. Al cohol was consuned and at the end of
the evening, the three felt too inebriated to drive legally or
safely. However, Respondent drove hone and did nothing to
prevent the others fromdriving home. Respondent's explanation
for this last occasion was that he was under great enotiona
stress due to his wife's recent mscarriage.

13. Respondent has consuned al coholic beverages at off -
canmpus |l ocations at least 3-4 tinmes per year with adult |FAS
students whom he academ cal ly supervi sed.

14. In 1998, when M. Carlin, an adult, was interview ng on
the UF Canpus at a norning appointnent with Respondent for
adm ssion to the UF graduate program Respondent invited himto
nmeet that night, at approximately 11:00 p.m, wth Respondent and
his graduate students in a Gainesville establishnent where they

consuned al cohol. Attendance at the bar was not a quid pro quo

for adm ssion, and M. Carlin never thought it was. M. Carlin
remai ned for the neeting and drinking and was ultinmately admtted

into the program Respondent considered his invitation to be a



friendly opportunity for M. Carlin to talk infornmally wi th other
graduat e degree candi dates so that all concerned could determ ne
if the fit was right for M. Carlin in the programhe wanted to
pursue at UF. M. Carlin did not object to the drinking, but he
felt the late night hour was inconvenient, since he had expected
to | eave town after his norning interview, and unprofessional,
since he never got to discuss dissertation ideas at that tine
wi th Respondent.

15. Once, when Respondent had been in Charleston, South

Carolina, helping Ms. More "finish up [her] Msters," they were
at a post-reception party in Respondent's notel room O her
guests were drinking al cohol and snoking pot (marijuana).
Dr. Robert Chapman was al so present. Respondent and Dr. Chapman
settled which of their names shoul d appear first on a jointly-
aut hor ed professional publication with a "tequila bottle toss."
Each professor-author tossed an enpty tequila bottle into the
notel swi nmm ng pool fromthe notel room bal cony. The man whose
bottle hit closest to the pool's center, won. The date of this
event is not clear, but apparently it occurred while Respondent
was enployed by UF. There is no reason to suppose UF students
were present.

16. Respondent has possessed |iquor at off-canpus

pr of essi onal conferences in the presence of adult UF students for

whom he had sone academ c responsibility.



17. Several years ago, at a professional reception held for
Respondent, he autographed the closure strap at the back of the
bra worn by a non-UF undergraduate femal e, approximtely nineteen
years old, who was flirting wwith himin the presence of
Ms. Moore. Ms. Moore described the young woman as soneone
attending her first professional conference who was in awe of
Respondent as a "star" in their field. Respondent admtted to
maki ng sexual |y suggestive witticisns to the undergraduate female
at the tine. No one took himseriously or was of fended.

18. Respondent has repeatedly possessed or snoked
marijuana, a controlled substance under Florida law, in the
presence of others with whom he was professionally associ ated.”
Use or possession of marijuana on canpus offends UF' s "drug-free
policy." Use or possession of marijuana by a UF faculty nenber
or student anywhere is considered "disruptive behavior"” subject
to UF discipline. See Rules 6Cl-1.008(1)(m and 6C1-7.048(1)(n),
Fl ori da Adm nistrative Code, and the follow ng Conclusions of
Law.

19. In June 2001, Respondent used marijuana at M. Carlin's
house with M. Carlin and M. Carlin's |ive-in undergraduate
girlfriend present. Respondent’'s explanation for this was that
he was under great enotional stress due to his wife's recent

m scarri age.



20. Ms. Moore has observed Respondent snoke narijuana in
the presence of students at nost of the off-canpus professional
nmeetings they have attended over the years from 1992 to the
present, but the students she referred-to probably attended
universities other than UF.

21. Ms. Pearce has observed Respondent snoke marijuana in
the presence of UF students approxinmately 15 tines. She did not
specify the |ocations as on- or off-canpus.

22. \Wile she was his student and in his UF office, on the
UF canpus, Respondent showed Ms. Pearce a "highlighter” pen that
he carried in his pocket, which pen had a fal se bottom for hiding
a stash of marijuana.

23. M. Bass has snoked marijuana with Petitioner nmultiple
times. She did not specify the location(s) as on- or off- the UF
canpus.

24. In July 2001, Alicia Pearce was 29 years old. During
her UF graduate studies, Respondent had been her major professor
and thesis comm ttee advisor. She had received her Master's
Degree di ploma from UF on May 5, 2001, and UF could not require
her to conplete any further requirenents. (See Finding of Fact
8.) However, according to Dr. Richard Jones, UF Dean of
Research, it was expected that after award of their degrees,
former graduate students would place their theses in reviewed

(preferably peer-reviewed) publications.

10



25. Respondent had agreed that Ms. Pearce could present her
thesis after graduation, due to her relocation to North Carolina.

26. In order to present her paper after graduation,

Ms. Pearce submitted her research paper abstract and her

regi stration papers and fees for the American Society of

| cht hyol ogi sts and Her petol ogi sts (ASIH) Conference in
February, 2001, before her graduation from UF. The conference
was scheduled to be held on July 5-10, 2001, at State Coll ege,
Pennsyl vani a (Penn State).

27. Respondent also attended the July 5-10, 2001, ASIH
Conference in the capacity of a UFIFAS faculty nenber to, anong
ot her purposes, mentor his graduate students, Pearce, Carlin, and
Rocha, all of whom were presenting papers at the conference.
Respondent was not required to request |eave, and did not request
| eave, from UF to attend the conference. He was on salary from
UF while at the conference. Respondent was entitled to request a
travel reinbursement fromUF, as did M. Carlin, but elected not
to do so.

28. Respondent has attended the ASIH Conference
approximately four tinmes while enployed by UF-1FAS.

29. At the 2001 ASIH Conference, Ms. Pearce rooned in a
dormw th Luiz Rocha.

30. On July 6, 2001, Respondent used his credit card to

purchase di nner and al coholic drinks at a restaurant/bar in the

11



Penn State Conference Center Hotel for a group of adult
col | eagues and adult students, including Carlin, Pearce, and
Rocha. The ASIH Conference was being held in the hotel. The
hotel was considered part of the Penn State canpus. During

di nner, Respondent made a sexual |y suggestive coment to

Ms. Pearce, who was the only femal e present, and remarked that it
coul d not be sexual harassnment because she was no | onger his

st udent . Nei t her Ms. Pearce nor anyone el se took himseriously
or was of fended.

31. After dinner, Petitioner invited Ms. Pearce to his
hotel room along with another senior colleague, to discuss atip
Respondent had recei ved several weeks earlier that a UF student
had fabricated research. Respondent wanted the senior
col | eague' s advice. He wanted Ms. Pearce's perspective because
she had been in the lab during a relevant period of tinme. Their
conversation in Respondent's hotel room | asted about an hour.
During this period of tinme, marijuana was present in Respondent's
hotel room Respondent did not admit to bringing the drug with
himto the conference, but the fact that marijuana was present in
Respondent's hotel room neans the contraband drug was in his
constructive possession. Respondent admitted hol ding, sniffing,
and/ or smoking® a "token toke" in the hotel during the dates of
t he 2001 ASIH Conference, and apparently in the presence of

Ms. Pearce and the adult colleague. Marijuana use or possession

12



is contrary to Penn State University's drug-free policy and
rul es.

32. Respondent, his colleague, and Ms. Pearce next attended
the official conference reception dowstairs in the hotel
Al cohol was served and consuned.

33. Later the sanme evening, Respondent and Ms. Pearce
returned to his hotel room Both had already drunk a great deal
of al cohol and proceeded to drink nore. They were observed al one
together in the hotel roomby M. Carlin, whomthey sent away.
Ms. Pearce becanme further inebriated during a | ong conversation
wi th Respondent, which included discussion of her fear of doing
t he professional presentation comng up at the conference, past
lab work, and intimate details of their respective married |ives.
She then passed out in the bathroom

34. Respondent knew Ms. Pearce was already partially
i nebri ated and vul nerabl e before he took her to his hotel room
because she had begun to cause a scene at the conference's
reception. Respondent also knew she had a history of
i rresponsi bl e behavior with regard to al cohol because in My
2000, she and M. Carlin, high on al cohol, had tel ephoned
Respondent's home repeatedly at approximately 2:00 a.m, in the
nmorning. They then drove, in that condition, to Anna Bass's
house, where they "crashed" for the night. Thereafter,

Respondent had told them he was di stancing hinself fromthem

13



told themthey should never call himagain at that hour; and gave
themextra | ab work

35. On July 6, 2001, Respondent assisted Ms. Pearce from
t he hotel bathroominto one of his hotel roombeds. It is
undi sputed that the couple then kissed and groped each other.

36. Respondent's and Ms. Pearce's versions of what happened
next, or howlong it took, are fairly simlar. Were they
differ, the undersigned has bal anced Ms. Pearce's candor and
denmeanor or |ack thereof while testifying, her past experiences
wi th marijuana and excessive use of al cohol, her expressed intent
to go to the ASIH Conference with the purpose of indulging in
heavy drinking, and her inability to recall the evening' s events
in sequence or in detail, against Respondent's testinony, which
is discredited in part by his prior inconsistent statenents and
adm ssions. Having assessed their respective versions, it is
found that: Respondent renoved or dislodged Ms. Pearce's shirt
and bra. Their groping progressed to Respondent's nassagi ng
Ms. Pearce's breasts and the two of them nutually nassagi ng each
other's genitals. At that point, Respondent broke it off and
renoved hinself fromthe bed. M. Pearce then turned over and
passed out or went to sleep. Respondent then went to sleep in
anot her bed.

37. About 4:00 a.m, M. Pearce awoke, dressed, and left

the room but since the shuttle bus had left, she was unable to

14



return to her dorm Respondent followed her to the | obby. She
wanted to know if they had had intercourse. Respondent felt he
was very clear in stating that no intercourse had occurred.
However, Respondent's answer seemed non-specific to Ms. Pearce
and did not satisfy her that intercourse had not occurred. She
was very concerned, because she and her husband had been trying
to conceive a child. However, she all owed Respondent to persuade
her to return to his roomto talk until 7:00 a.m, when the
shuttle began to run again, and she then |eft the hotel.

38. Respondent explained the July 6, 2001, sexual incident
with Ms. Pearce as his being enotionally unstable due to his
wi fe's recent mscarriage.

39. Ms. Pearce did not say anything nore to Respondent
about their sexual incident until later on July 7, 2001, when she
asked himnot to tell anybody. He agreed that there was "no use
in other people getting hurt." They behaved normally to each
other in public throughout the next several days and were not
al one toget her

40. Respondent hel ped Ms. Pearce prepare to present her
paper | ater that weekend, and she did well for her first
presentation on July 10, 2001. She presented Respondent with an
aut ogr aphed copy of her conpleted thesis after her presentation.
The dedication warmy expressed her thanks to himfor his

ment or shi p of her.

15



41. On Tuesday, July 10, 2001, the last day of the
conference, after her presentation, Ms. Pearce also filed a
crimnal conplaint with the Penn State University Police
Departnent, alleging Respondent had sexual ly assaul ted her.
Respondent was confronted by two police officers and questioned
extensively. He cooperated and provided a statenent and bl ood
for a blood test. He was not arrested or charged.

42. Back in Gainesville, Respondent spoke to M. Carlin
by tel ephone on July 13, 2001. Upon Respondent's inquiry,

M. Carlin stated that he had | earned of the Penn State

i nvestigation from Ms. Pearce when he drove her to the airport on
July 10, 2001. Both Respondent and M. Carlin agreed M. Carlin
had no first-hand know edge of the situation. Respondent advised
M. Carlin to stay way clear of the situation.

43. On Monday, July 16, 2001, Respondent again spoke with
M. Carlin by tel ephone. On that date, Respondent told M.
Carlin that M. Carlin's and Luiz Rocha's names had al so been of
interest to the Penn State Police. Because Respondent said, "How
woul d you like to be accused of rape?" M. Carlin could have
interpreted this conversation as a threat. He did not

44, On July 22, 2001, Dr. WIIliamLindberg, Respondent's
Departnent Chai rman, submtted his eval uation of Respondent's
academ c performance for the 2000-2001 acadenic year, which rated

Respondent as overall "exenplary." This was a precursor to

16



Respondent's getting tenure. Dr. Lindberg did not know about the
events of the 2001 ASIH Conference when he submtted the
eval uati on.

45. It is undisputed that Respondent is a "star" in "the
elite 100," has published widely, is a popul ar professor, and has
obt ai ned val uabl e research grants for UF.

46. On July 23, 2001, Ms. Pearce filed a conpl aint
regardi ng Respondent with UF-1FAS. It was categorized as "sexua
harassnment."” The investigation was cloaked in confidentiality.

47. At the time of his July 13 and 16, 2001, tel ephone
conversations wwth M. Carlin, Respondent could not have known
that UF woul d be investigating him

48. On August 6, 2001, Ms. Pearce was interviewed by the UF
i nvesti gator.

49. On or about August 6-8, 2001, M. Carlin was
i ntervi ewed by, and/or provided chronol ogical notes to, the UF
i nvestigator and Dr. Lindberg.

50. On August 8, 2001, Ms. Mbore was interviewed by the UF
investigator and related the "signing of the bra strap" event.

51. On August 16, 2001, Respondent net wi th Dean Cheek,
Dean Jones, Chairman Lindberg, and the investigator. Respondent
saw notes on, or was nmade aware of, all or sonme of the statenents
made by those interviewed. He was infornmed that he probably

woul d be termnated. He also was instructed to be circunspect
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and respectful in dealing with the situation and potenti al

wi t nesses. Respondent and Dr. Lindberg shared a car back to
their departnent after this neeting. On the ride, Respondent
asked Li ndberg what he should do about the paper he was co-
authoring with Pearce. Lindberg told himthat if he did not have
much invested in it, the high ground was to step away. Lindberg
did not recall Respondent's al so asking what he should do about
papers he co-authored with Carlin and Moore.

52. M. Carlin was interviewed by Dr. Lindberg and the
i nvestigator again after Respondent net with the Deans.

53. At hearing, Ms. Pearce presented specul ations, but no
credi bl e evi dence, that Respondent had done, or planned to do,
anything to her in retribution for her sexual harassment charge.
As of the disputed-fact hearing, Respondent had not renoved his
nanme fromtheir joint paper

54. On August 17, 2001, Respondent tel ephoned Ms. Mdore and
told her to renmove his nanme fromthe publication they had
recently co-authored and were preparing for publication. He
asked her never to contact himagain because it was painful for
himto talk to someone who told stories about himand he was
tired of her conplaints about her enployer, who was a friend of
his. M. Moore considered Respondent's tel ephone call to
constitute her "professional exconmmunication.” Respondent's

wi t hdrawal of his authorship created an awkward situation for

18



Ms. Moore that necessitated her sending a letter of explanation
to the publisher to clarify that Respondent's w thdrawal was not
due to a disagreenent regarding her research results. The paper
will be published anyway.

55. Ms. Moore contacted Chairnman Lindberg on August 23,
2001, and conpl ai ned about Respondent’'s action and expressed her
fear of further professional reprisals from Respondent.

Dr. Lindberg agreed that if the withdrawal of Respondent's nane
becane an issue with the publisher, he would wite to the
publ i sher for Ms. Moore and explain the situation in general
terns.

56. On August 14, 2001, Anna Bass was interviewed by the UF
i nvesti gator.

57. On August 19, 2001, Ms. Bass sent an e-nmil nessage to
M. Carlin which anobunted to a diatribe against himand
Ms. Pearce for speaking to the UF investigator

58. On August 28, 2001, a Notice of Proposed D sm ssal was
i ssued agai nst Respondent by UF.

59. On Septenber 14, 2001, after learning that Respondent's
di sm ssal had been proposed, Ms. Bass contacted Chairman Lindberg
and charged M. Carlin with sexual harassnment against her which
all egedly occurred nore than a year previous, when he and

Ms. Pearce "crashed" at her home. (See Finding of Fact 34.)
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Ms. Bass deni ed that Respondent put her up to filing these
bel at ed char ges.

60. Respondent deni ed asking anyone to retaliate against,
or speak to, M. Carlin for the purpose of preventing or altering
the information M. Carlin gave in interviews wwth the UF
investigator or UF authorities or to discredit his information.
Respondent further testified that he did not ask Dr. Robert
Chaprman to aut hor any correspondence related to the
i nvestigation. However, he admtted discussing his situation
under the sexual harassnent charges with Dr. Chapnan

61. Respondent had problems with M. Carlin previous to the
current investigation. On one occasion, he had to request that
M. Carlin not annoy his fenale | ab assistant. Respondent had
previously disciplined M. Carlin for nmaking annoying | ate night
t el ephone calls to Respondent's home. (See Finding of Fact 34.)
At the 2001 ASI H Conference, Respondent had approached M. Carlin
about whether M. Carlin wanted to remain in conpetition for the
St oye Award, because of sone concerns over the eligibility of his
research. M. Carlin and Respondent have different
under st andi ngs of what was involved in this discussion, but
M. Carlin did not renove his nane and Respondent did not
interfere wth that choice. M. Carlin went on to win the

presti gi ous awar d.
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62. Some other nmenbers of "the elite 100" had al so had a
problemw th M. Carlin concerning access to a limted supply of
endanger ed speci es sanpl es he and anot her graduate student
needed. M. Carlin and the other researcher were in a race to
publish their respective dissertations first. Dr. Robert Chapman
was aware of the controversy.

63. On Friday, Septenber 14, 2001, after hearing about
Respondent's proposed di sm ssal fromenploynent, Dr. Chapnan and
Respondent had a tel ephone conversation during which they
di scussed M. Carlin. Respondent expressed his frustration at
the conplaint filed by Ms. Pearce and accused her of "filing
fal se clains" against him Respondent stated that Ms. Mbore had
made an unfl attering anecdote and "contri buted a story that
portrayed [ Respondent] in a negative light." Respondent also
stated that M. Carlin had alleged that Respondent had harassed
him Dr. Chapnman was then critical of the "ethics" of M. Carlin
and described himas "shiftless."

64. On Friday, Septenber 14, 2001, Dr. Chapnan sent an
e-mail nmessage to M. Carlin expressing anger and shanme and
stating in part that, "I fear that your career is in severe
jeopardy. No one | have talked to will hire you after this."
These comments of Dr. Chapman were directed to the rare species

sanpl e controversy but mxed in with a diatribe about
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Respondent's situation, as if they were part of the sane
conpl ai nt .

65. On Saturday, Septenber 15, 2001, Dr. Chapnan sent an
e-mai |l nessage to Jimmy Cheek, UF-1FAS Dean of Academ c Prograns,
accusing M. Carlin of aiding and abetting a shaneful assault
upon Respondent and questioning M. Carlin's "honor and
integrity," referring to M. Carlin as "a slimy worm" In this
same e-mail, Dr. Chapnan stated that "Ms. Moore is a thief,"” and
a radical fem nist who was out to get Respondent. Apparently,

Dr. Chapman sent a simlar mssive to Dean Jones. Respondent had
provi ded the deans' nanmes to Dr. Chapman and di d not di ssuade him
fromwiting them

66. On Sunday, Septenber 16, 2001, Dr. Chapnan sent an
e-mail nessage to M. Carlin, apologizing for witing himin
anger but not for what he had witten to himon Septenber 14,
2001. He told M. Carlin that his "first allegiance is to the
professor” and advised himthat "[l]nterviews with adm nistrators
are not an obligation. You have the right to decline and only
the courts can force it." Dr. Chapman also stated that M.
Carlin should talk with Respondent "about whether he shoul d
continue to serve as your professor” and further advised himto
"take a low profile.” Wile stating he would not circulate rare
speci es sanple runors beyond those persons who knew of the rare

speci es sanpl e controversy before, and that he would be
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prof essional if asked about M. Carlin's conpetence, Dr. Chapman
al so stated he would volunteer nothing for M. Carlin.

67. Dr. Chapman is a forner enploynent supervisor of
M. Carlin who strongly recormmended himfor adm ssion to UF' s
graduat e school on Decenber 16, 1997. M. Carlin now feels he is
unable to list Dr. Chapman as a reference because he questions
M. Carlin's intellect and noral character and w Il accordingly
give M. Carlin bad references rather than good ones. M. Carlin
has great concern that Respondent has ostracized and vilified him
for his role in the UF conplaint review process. M. Carlin
i nformed Chai rman Lindberg that he fears his career is over and
he has lost his place in his chosen academ c fi el d.

68. M. Carlin also specul ates that Respondent will now
attenpt to have his Stoye Award revoked, but there is no evidence
Respondent has nmade any nove in that direction to date.

69. After M. Carlin was interviewed in the conpl aint
revi ew process, Respondent substituted his name for M. Carlin's
nanme as the "correspondi ng author"™ on one of their current joint
research publications which had been pending since June. He did
not renove M. Carlin's name as first author. Changing the nane
of the corresponding author is not an unusual occurrence with
regard to academ c publications. |In this case, it may benefit
M. Carlin in getting published, because Respondent is friends

with the publisher. However, the effect of the name-switch is

23



that M. Carlin has |ost control over the correspondence, putting
Respondent in a position to delay or take the publication out of
sequence for printing, if he chooses to retaliate against M.
Carlin.

70. On September 18, 2001, a Predeterm nation Meeting was
hel d at Respondent's request.

71. On Cctober 8, 2001, UF issued its decision to dismss
Respondent effective Cctober 10, 2001.

72. Even after term nation, sonetine in Decenber, 2001
Respondent was cooperating with input for a second publication he
and M. Carlin co-authored. He has, however, begun to
i nvestigate the data behind Ms. Pearce's and M. Carlin's papers
presented at the 2001 ASIH Conference.

73. According to Chairnman Lindberg, who testified by
deposi ti on, Respondent breached his professional ethics and
student nentoring responsibilities by his behavior at the ASIH
conference with Ms. Pearce.

74. According to Dean Jones, Respondent's conduct at the
ASI H Conference was contrary to UF- | FAS expectations of a
responsi ble faculty nmenber's interactions with students and
abused the faculty nmenber -student rel ationship.

CONCLUSI ONS OF LAW

75. The Division of Adm nistrative Hearings has

jurisdiction over the parties and subject matter of this cause,
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pursuant to Section 120.57(1), Florida Statutes, and its contract
to hear such cases.
76. The duty to go forward is upon Petitioner UF. The

parties are agreed that notw thstanding the case of Florida State

University v. MHugh, DOAH Case No. 99-3858 (Recommended Order

March 15, 2000; Final Oder May 5, 2001), the burden of proof
herein is "by a preponderance of the evidence," and the standard
of proof is "just cause.”

77. A state university is entitled to adm ni ster standards
of conduct for faculty and ot her personnel, inposing discipline
whi ch can range fromreprimand to dismssal. |In this case, UF
seeks to dism ss Respondent.

78. Although this case arose froma sexual harassnent
al | egati on, subsequent investigation resulted in additional
charges. Respondent's proposed dism ssal is not predicated upon
Rul e 6C1-1.008(1)(r), Florida Adm nistrative Code, prohibiting
"sexual |y harassing a nenber or guest of the University."

79. The Cctober 8, 2001, Letter of Dismissal lists all the
followi ng rules as grounds for dism ssing Respondent.

80. Rule 6Cl1l-7.048 Academ c Affairs; Suspension,

Term nation, and other Disciplinary Action for Faculty:
Definition of Just Cause, Term nation,
Suspensi on Pendi ng | nvesti gati on,

Notification and Records of Disciplinary
Act i on.
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81.

82.

(1) Just cause for term nation, suspension,
and/ or other disciplinary action inposed on a
facul ty nenber shall be defined as
i nconpet ence or m sconduct, which shal
i nclude, but not be limted to, the
fol | owi ng:

* * %
(e) Conduct, professional or personal,
i nvol vi ng noral turpitude;

* * *
(g) Action(s) which inmpair, interfere wth,
or obstruct; or aid, abet, or incite the
i npai rnment, interference with, or obstruction
of ; the orderly conduct, processes, and
functions of the University. Refer to
Article V, Section (5)(G of the University
Constitution and Rules 6C1-1.1007, 6Cl-1.1008
and 6Cl1-7.010, F. A C

* * *
(n) Possession, Sale, Distribution of
Al cohol i ¢ Beverages or Nonprescribed Drugs.

6Cl1- 1. 007 University of Florida; Code of Penalties.

(1) The follow ng constitutes a uniform code
of penalties for violation of University and
Board of Regents rules which the President or
the President's designee is authorized to
i npose on students, and faculty nenbers,
adm ni strative and Professional staff and
Uni versity Support Personnel System personnel
(hereinafter "enpl oyees"):

* * %
(c) Penalties for violation of standards of
conduct may range from counseling to
expul sion in the case of students or oral
reprimand to termnation in the case of
enpl oyees.

* * %
(2) These renedies are not exclusive of
ot her renedi es provi ded under | aw.

6C1- 1. 008 University of Florida; Disruptive Behavior.

(1) Faculty, students, Adm nistrative and
Pr of essi onal staff nenbers, and ot her

26



enployees . . . who intentionally act to
inpair, interfere with, or obstruct the

m ssi on, purposes, order, operations,
processes, and functions of the University
shal | be subject to appropriate disciplinary
action by University authorities for

m sconduct, as set forth in the applicable
rul es of the Board of Regents and the

Uni versity and state | aw governi ng such
actions. Disruptive conduct and state | aw
governi ng such actions. Disruptive conduct

shall include, but not be limted to, the
fol |l ow ng:

* * *
(m Illegal possession or msuse of drugs
and ot her controll ed substances.

* * *

(p) Endangering the health, safety and
wel fare of nenbers or guests of the
Uni versity.

* % %
(gq) Actions or statenents which by design or
intent anmount to intimdation or hazing or
abuse of others.

* % %
(s) Actions which inpair, interfere with or
obstruct, or aid and abet or initiate the
inpairnent, interference with or obstruction
of the orderly conduct, processes and
functions of the University.

* % %
(2) This rule shall apply to acts conducted
on or off canmpus when relevant to the orderly
conduct, processes and functions of the
Uni versity.

83. 6C-7.018 Academ c Affairs; Academ c Freedom and

Responsi bility.

(1) Academ c Freedom and Responsibility.

* * %

(b) The established policy of the University
continues to be that the faculty menmber nust
fulfill his/her responsibility to society and
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to his/her profession by manifesting academnic
conpet ence, scholarly discretion, and good
citizenship. The university instructor
shoul d be constantly m ndful that these roles
may be inseparable in the public view and
should therefore at all tinmes exercise
appropriate restraint and good judgnent.

* % *
(2) Academc freedomis acconpani ed by the
correspondi ng responsibility to:

* * %
(b) Respect students, staff and col | eagues
as individuals and avoid any exploitation of
such persons for private advantage;

* * %

(e) Recognize the responsibilities arising
fromthe nature of the educational process,

i ncluding such responsibilities, but not
l[imted to, observing and uphol ding the

et hi cal standards of their discipline;
participating, as appropriate, in the shared
system of coll egial governance, especially at
the departnent/unit |evel; respecting the
confidential nature of the relationship

bet ween professor and student; and adhering
to one's proper role as teacher, researcher,
intellectual nentor and counsel or.

84. Rule 6Cl1-7.018, Florida Adm nistrative Code, applies a
hi gher standard of behavior to professors than to ordinary
persons and requires themto be good citizens in their personal
life as well as in their public Iife. 1t is the province of
university admnistrators to determ ne how instruction is
delivered and what is, and is not, acceptable faculty behavior.
The determ nation of how students are instructed and treated is
the right of the university's managenent, within the procedura

confines of the university's duly promulgated rules. A

professor's "conduct is not to be viewed in the sane context as

28



woul d the conduct of an ordinary 'person on the street.' Rather
it must be judged in the context of the relationship existing
bet ween a professor and a student within an acadenic

environment," Korf v. Ball State University, 726 F.2d 1222 (7th

Cir. 1984).

85. Rule 6Cl1-1.008, Florida Adm nistrative Code, does not
limt good citizenship of professors to any canpus boundaries or
only to situations when they are dealing with UF students. UF
faculty nenbers hold a position of trust and power in the
academ c community that extends beyond the geographical confines
of the university canpus. Regardless of whether a faculty
menber's personal m sbehavior directly inpacts his own students,
or any UF student, that faculty nenber still represents the
university in all his/her professional contexts. Faculty
m sconduct reflects unfavorably on the university as a whole and
can di scourage responsi bl e students from sel ecting the
university, not to nmention discourage responsible parents from
fi nanci ng students' attendance, and di scourage responsible
foundati ons from bestow ng schol arshi ps on students and grants
upon the university.

86. Respondent's unspoken pressure upon his students to
attend "l ate night | ab sessions” in |ocal bars abuses the faculty
menber-student relationship. Use of his position and power over

their education and future careers in this nmanner is
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unacceptable. Rule Sections 6Cl-1.008(1)(q) and (2), Florida
Adm ni strative Code, have been vi ol at ed.

87. That is not to say that UF has a right to expect
Respondent to be a watchdog or babysitter for other adults, which
all of his graduate students were. The fact that Respondent
occasionally legally possessed al cohol, served al cohol, or drank
al cohol, even to excess, in the presence of other adults, in his
home, in bars, or even at professional conferences where the
conference organi zers al so served al coholic beverages is w thout
significance. Unlike a high school teacher, a college
prof essor's conduct "nust be judged in the context of her nore

i beral, open, robust college surroundings.” Texton v. Hancock,

359 So 2d 895 (Fla. 1st DCA 1978). |If Respondent had been
convicted of a specific traffic offense involving al cohol or
drugs (i.e. driving while intoxicated, driving under the
i nfl uence, vehicul ar hom cide) or had injured sonmeone while
driving drunk, it would be a different situation. As it is, the
fact that Respondent occasionally drove a car while inebriated or
did not interfere with other adults driving while inebriated is
non-determ native in this proceedi ng.

88. Respondent's sexual adventure with Ms. Pearce at Penn

State was not a quid pro quo situation. Respondent did not "hold

Ms. Pearce's paper presentation or career advancenment over her

head" in order to receive sexual favors fromher. Respondent did
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the right thing in "backing off,” but with his knowl edge of her
condition and vulnerabilities, Respondent shoul d never have taken
her to his roomin the first place. Hi s involvenent with Ms.
Pear ce under those conditions was the worst form of bad judgnent,
viol ated his position of trust as her professor and nentor, and
violated the trust UF had placed in himto gui de and nentor
graduate students. Rules 6Cl-7.048(1)(e), 6Cl1-1.008(1)(s) and
(2), and 6C1-7.018 (1)(b) and (2)(b) and (c), Florida

Adm ni strative Code, have been viol at ed.

89. Respondent al so evidenced poor judgnent, poor nentoring
skills, and reckl ess public behavior by the tequila bottle toss
and bra strap signing. These incidents could have exposed
Respondent, and/or his enployer UF, to | egal action for reckless
endangernent with the bottle or sexual harassnent due to the
signing and sexual wtticisns. Rul es 6Cl1-7.048(1)(g), 6C1-
1.008(1)(s), and 6C1-7.018(1)(b) and (2)(b) and (e), Florida
Adm ni strative Code, have been viol ated.

90. There are two lines of Florida case |aw regarding the
"norality"” of possession of mninmal anpbunts of marijuana. One
line of cases holds that nmere possession, without intent to sell,
does not constitute noral turpitude or bad noral character.

Dept. of Ins. V. Panagos, DOAH Case No. 00-0455 (Recommended

Order June 30, 2000; MIliken v. Dept. of Business and

Pr of essi onal Regul ation, 709 So. 2d 595 (Fla. 5th DCA 1998);
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Pear|l v. Florida Board of Real Estate, 394 So. 2d 189 (Fla. 3d

DCA 1981). However, the courts have taken another approach where
school teachers are involved. For teachers, nere possession of
marijuana is grounds for job term nation and |icense revocati on.

Brogan v. Ranputi, DOAH Case Nos. 98-0571 and 98-0572,

(Reconmmended Order Cctober 28, 1998; Final O der Decenber 28,

1998); Walton v. Turlington, 444 So. 2d 1082 (Fla. 1st DCA 1984);

Adans v. Professional Practices Services, 406 So. 2d 1170 (Fl a.

1st DCA 1981). Although Respondent is a coll ege professor, the
reasoning in the latter line of cases that possession of
marijuana for personal use constitutes noral turpitude is nore
appropriate and in keeping with the Florida Adm nistrative Code
rules cited in UF's letter of dismssal. Rule 6Cl-7.048(1)(e),
Fl orida Adm nistrative Code, has been viol at ed.

91. There is no way UF or Penn State can pronote their
drug-free workplace policies if UF enployees in positions of
trust and mentorship flaunt those policies and the controlled
substance | aws of the respective states.

92. The attitude of Ms. Moore, Ms. Bass, and Ms. Pearce,
to their own and/ or Respondent's casual and repetitive possession
and use of marijuana is disturbing. The concept that Respondent
could have led themastray as to drugs and al cohol is
guestionable. M. Carlin does not cone off very well, either,

since Respondent apparently used marijuana in his hone.
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Nonet hel ess, Respondent's personal possession and use of the drug
and his tolerance of his students' and associates' use of this
control |l ed substance constitutes nuch nore than a petty violation
of UF's drug-free workplace policy, as asserted in his Proposed
Recomended Order. It is a failure of responsible nentoring and
| eadi ng by exanple. Rules 6Cl1-7.048(1)(n) and 6Cl-1.008(1)(m,
and Rule 7.018(2)(e), Florida Adm nistrative Code, have been

vi ol at ed.

93. Retaliation by Respondent against Ms. Mbore was proven,
al though mtigated in part by his msunderstood conversation with
Dr. Lindberg. Direct, intentional retaliation by Respondent
agai nst Ms. Pearce was not proven, but his now investigating her
research | eads to suspicion. |In these circunstances, the change
of correspondi ng author on the work co-authored with M. Carlin
at | east has the appearance of subtle intimdation. M. Bass and
Dr. Chapman have clearly damaged the professional standing of
M. Carlin and Ms. Moore. Normally, one should not be held
responsi ble for his friends' rancor in springing to one's
defense, but here it is clear that some danage was done to
M. Carlin by Respondent's confiding in Chapman in the first
pl ace instead of keeping the matter confidential as he had been
instructed. Respondent's involving Dr. Chapman of "the elite
100, " and providing the deans' nanmes and addresses was at the

| east further evidence of Respondent's bad judgnment and has
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exposed UF to "retaliation” clains by M. Carlin and Ms. Mbore
under Chapter 760, Florida Statutes. At least indirectly,
Respondent has been guilty of the intimdation proscribed by Rule
6C1-1.008(1)(qg), Florida Adm nistrative Code.

94. Research has not reveal ed any case before DOAH i n which
a state col |l ege professor has been term nated on simlar grounds.

Respondent relies on Texton v. Hancock, supra., wherein a tenured

col | ege professor could not be term nated for exercising acaden c
freedom of speech in the cl assroom social drinking, and passing
out from alcohol in a student's hone.

95. The present case does not involve the freedomto state
one's opinions in the classroomor on the street. It is nore
than a single error of judgnent or good taste. Respondent's
pattern of behavior is beyond Texton's paraneters. The charges
in the Letter of Dism ssal have been established. There is just
cause to term nate Respondent. There is no suggestion that
Petitioner is an alcoholic or a drug addict whom suspensi on and
rehabilitation may help. Therefore, termnation is appropriate.

RECOMVENDATI ON

Upon the foregoing findings of fact and concl usi ons of | aw,

it is
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RECOMMENDED t hat the University of Florida enter a
final order ratifying its termnation of Respondent effective
Oct ober 10, 2001.

DONE AND ENTERED this 31st day of My, 2002, in Tall ahassee,

Leon County, Florida.

ELLA JANE P. DAVIS

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 31st day of My, 2002.

ENDNCOTES

1/ Pursuant to Section 240.253, Florida Statutes, and prior
Orders herein, Petitioner's Exhibit 1 and Respondent's Exhibit 9
are confidential itens to be returned under seal to Petitioner
with this Recommended Order. Petitioner's Exhibits 13 and 14
were returned to Petitioner as not admtted. Respondent's
Exhibit 8 was returned to Respondent as neither offered nor

adm tted.

2/ Respondent apparently received a stipulation for this
pecul i ar procedure from Petitioner but did not seek | eave of the
Adm ni strative Law Judge

3/ The parties' stipulated facts are extensive and occasionally
ungranmatical. The sanme information has been conveyed in
sonewhat | ess detail w thout damagi ng the parties' agreenent or
intent, and additional Findings of Fact have been nade upon the
evi dence.
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4/ Standard Jury Instruction (Cvil) No. 2.2b reads in pertinent
part:

VEI GHI NG THE EVI DENCE

It is up to you to decide what evidence is
reliable. You should use your conmon sense
in deciding which is the best evidence, and
whi ch evi dence shoul d not be relied upon in
consi dering your verdict. You may find some
of the evidence not reliable, or |ess
reliable than other evidence.

You shoul d consi der how the w tnesses
acted, as well as what they said. Sone
t hi ngs you shoul d consi der are:

1. Ddthe witness seemto have an
opportunity to see and know the things about
which the witness testified?

2. Ddthe wwtness seemto have an
accurate nmenory?

3. Was the witness honest and
straightforward in answering the attorneys
guesti ons?

4. Did the witness have sone interest in
how t he case shoul d be deci ded?

5. Does the witness' testinony agree with
the other testinony and other evidence in the
case?

6. Was the testinony of the wtness
reasonabl e when considered in the |light of
all the evidence in the case and in the |ight
of your own experience and commopn sense.

(G ve the foll owi ng paragraphs only as
requi red by the evidence.)

7. Has the witness been offered or
recei ved any noney, preferred treatnent or
ot her benefit in order to get the witness to
testify?

8. Had any pressure or threat been used
agai nst the witness that affected the truth
of the witness' testinony?

9. Ddthe witness at sone other tinme nmake
a statement that is inconsistent with the
testinmony the witness gave in court?

36



10. Was it proved that the w tness had been
convicted of a felony or a crime involving
di shonesty or false statenent?

11. Was it proved that the general
reputation of the witness for telling the
truth and bei ng honest was bad?

You may rely upon your own concl usi on about
the witness. A juror may believe or
di sbelieve all or any part of the evidence or
the testinony of any w tness.

5/ Respondent admits to using illegal drugs in the presence of
UF students prior to becom ng a professor but not while enpl oyed
at UF, except as set out infra. on July 6, 2001

6/ Respondent testified that holding, sniffing, and snoking "to
me is the sanme thing."

COPI ES FURNI SHED

Carla D. Franklin, Esquire
Franklin, Donnelly & Goss
408 West University Avenue
Suite 601

Gainesville, Florida 32601

Kirk Y. Giffin, Esquire
50 Staniford Street
Bost on, Massachusetts 02114

Steven D. Prevaux, Esquire

Uni versity of Florida

123 Tigert Hal

Post O fice Box 113125
Gainesville, Florida 32611-3125

Pam J. Bernard, General Counse
Uni versity of Florida

123 Tigert Hal

Gainesville, Florida 32611
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within 15
days fromthe date of this Recommended Order. Any exceptions to
this Recommended Order should be filed with the agency that w |
issue the Final Order in this case.
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